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STATEMENT OF QUESTIONS PRESENTED 

I. The question is whether or not Defendant was 
negligent, having invited Plaintiff to alight, not at its 
customary bus stop, but at a place where Plaintiff had to 
step down unaware into a sloping gutter, causing her to 
lose her balance and fall. 

II. In an action for injuries sustained when Plaintiff 
fell while leaving Defendant’s bus, the question is whether 
or not the failure of the Defendant to stop at the customary 
bus stop which was obviously safe and available constitutes 
negligence. 

III. The question is whether there was sufficient evidence 
of negligence to go to the jury in a personal injury case 
where the Court dismissed Plaintiff’s action. 





INDEX 


Page 

Statement of Questions Presented.Flyleaf 

Jurisdictional Statement. 1 

Statement of the Case. 1 

Statement of Points. 2 

Summary of Argument. 2 

Argument. 3 

I. Defendant negligently failed to provide plaintiff 
with a reasonably safe place to alight from its 
bus. 3 

II. Failure of defendant to discharge plaintiff at 
its customary bus stop constitutes negligence 
per se. 6 

III. The question of negligence should have been sub¬ 
mitted to a jury. 8 

Conclusion. 9 

TABLE OF CASES 

Beahan v. St. Louis Public Service Co., 213 S. W. 2d 

253 (1948). 8 

Caley v. Kansas City, 48 S. W. 2d 25 (1932) . 4, 8 

Gills on v. Osborne, 19 N. W. 2d 1. 3,8 

Grand Trunk Railway Co. v. Ives, 144 U. S. 408 (1892) 8 

Hoffman v. Philadelphia Transportation Co., 85 A 2d 

144, 369 Pa. 212 (1952) . 9 

Kiefferv. Capital Transit Co., (C. A. 3418-50). 9 

Malzer v. Kroll Transportation Co., 108 NJL 296, 156 

A. 639 (1931)... 8 

Martin v. Interurban Transportation Co., 131 So. 514 

(1930). 3 

McDonald v. Philadelphia Rural Transit Co., 147 P. 

Super 220, 24 A 2d 37. : . 9 

Moses v. Kansas City Public Service Co., 188 S. W. 

2d 538. 8 

Nellhein v. Public Service Coordinated Transport, 1 A 

2d 418 (1938). 9 

O’Shea v. Chicago, 66 N. E. 2d 482 (1946). 6 

Stofer v. Kansas City Public Service Co., 41 S. W. 2d 

614 (1931) . 3 

Sweet v. Louisville Railway Co., 113 Ky. 15, 67 S. W. 4 8 





































United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,110 

Mrs. Ethel Burns (Wiggins) Marshall, Appellant, 

vs. 

Capital Transit Company, Appellee. 

Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This Court has jurisdiction of this appeal by reason of 
Title 28 of the United States Code, sections 1291 and 1294. 

STATEMENT OF THE CASE 

Plaintiff’s Offer of Proof contains all the evidence 
pertinent to this appeal. For that reason, the Court’s 
attention is respectfully directed to Plaintiff’s Offer of 
Proof (App. 5). For purposes of this brief, Appellant 
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and Appellee will be referred to as plaintiff and defend¬ 
ant, respectively. 

STATEMENT OF POINTS 

1. The District Court erred in dismissing plaintiff’s 
action, there having been submitted sufficient evidence of 
the defendant’s negligence to go to a jury. 

2. The District Court erred in dismissing plaintiff’s 
action, since defendant’s failure to stop at its customary 
bus stop to allow plaintiff to alight constitutes negligence 
per se. 


SUMMARY OF ARGUMENT 

Plaintiff contends that the defendant negligently 
furnished her an unsafe place to alight from its bus by 
inviting her to alight not at its customary bus stop, but 
at a place where plaintiff had to step down unaware, into 
a sloping gutter, causing her to lose her balance and fall, 
suffering injuries. 

Plaintiff further contends that defendant’s failure to 
discharge her at its customary bus stop constitutes 
negligence per se, rendering defendant liable for injuries 
sustained by her while alighting at other than defendant’s 
customary bus stop. 

Assuming, arguendo, that defendant may elect to dis¬ 
charge plaintiff at other than its customary bus stop, 
there was sufficient evidence of defendant’s negligence in 
failing to provide plaintiff with a reasonably safe place 
to alight to warrant submission of the case to a jury for 
determination. 
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ARGUMENT 

I. Defendant Negligently Failed to Provide Plaintiff With a 
Reasonably Safe Place to Alight From Its Bus. 

Plaintiff respectfully contends that the Court, in dis¬ 
missing her action below, did not properly apply to her 
claim for damages the principle that it is the duty of a 
common carrier to exercise toward its passengers for hire 
the highest degree of care reasonable and consistent with 
the conduct and operation of such business. Martin v. 
Interurban Transportation Co., 131 So. 514 (1930); Stofer 
v. Kansas City Public Service Co., 41 S.W. 2d 614 (1931). 
Such duty of care does not terminate until the passenger 
has alighted safely from the conveyance. GUlson v. 
Osborne, 19 N.W. 2d 1. It is perfectly true and consonant 
with good reason that a common carrier cannot be expected 
or required to exercise extraordinary care toward its 
passengers. Stofer v. Kansas City Public Service Co., 
supra. However, it is equally as consonant with good 
reason to hold liable a common carrier which is negligent 
even in the slightest degree. 

“While it has been said that the law does not recognize 
degrees of negligence, it has been judicially declared 
in numerous cases, and must be accepted as the 
general rule, that a carrier of passengers is responsible 
for injuries arising from “slight negligence.* 9 Stofer 
v. Kansas City Public Service Co., supra. 

The same principle is stated in different language in 
Martin v. Interurban Transportation Co., supra, in which 
the Court said, at 515: 

“Unless a carrier does something it should not do or 
fails to do something it should do, or, in other words, 
unless it is guilty of some fault, there can be no recov¬ 
ery for injuries sustained by one of its passengers.” 

Thus, one of the basic questions for determination by 
this Court is: Did the defendant company fail to do some¬ 
thing it should do? 
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The bus stop was at a fixed location and defendant had 
customarily discharged the plaintiff at the curb many 
times prior to the day of her fall. On that day, however, 
although there was no obstacle to prevent the defendant 
from pulling its bus up to the bus stop in the customary 
manner, nevertheless defendant stopped its bus 19 feet 
from the bus stop sign. At this point the distance between 
the top of the curb and bottom step of the front door was 
about two and a half feet. It was from this position that 
plaintiff was invited to alight. Plaintiff’s fall and her 
resulting injuries were caused by defendant’s departure 
from the usual or normal method of discharging pas¬ 
sengers and its failure by such departure to substitute a 
reasonably safe place for her discharge. There was no 
warning given plaintiff of the departure from the usual 
stopping place or of the unusual condition existing at the 
point at which she was invited to alight. Assuming, 
arguendo, that defendant may permissibly elect so to 
depart, it should at least be required to inform its 
passengers of that fact. 

The plaintiff complains that the location at which she 
was invited to leave the bus was rendered unsafe by a 
combination of circumstances: (1) the unusual slope of 
the street and gutter into the curb, and (2) the identical 
texture of the gutter and curb which gave the appearance 
of sameness to her as she alighted from the bus, so that 
what she thought to be the curb itself was actually the 
sloping gutter on which her foot turned, causing her fall. 
There was nothing in the street to put her on notice of 
these conditions. She first noticed them after she fell. 

Caley v. Kansas City, 48 S.W. 2d 25 (1932), is a case 
which is strikingly similar to the case at bar. In that case, 
the plaintiff was injured by stepping into a hole when 
alighting from a street car. Plaintiff testified that the 
surface of the street did not appear to have any holes in 
it. When she was assisted to her feet, she noticed a hole 
3 feet wide, 5 feet long, and 4 to 6 inches in depth, with a 
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gradual decline in the surface of the street toward and 
into the depression. The hole had been in existence for 
2 months and defendant had notice of it. The defendant, 
appea^ng from a verdict for plaintiff, contended it was 
not responsible for the condition of the street, having no 
control thereof, and that the defect in the street was of 
such an ordinary and trivial nature as not to render it 
negligent in having stopped its car there. Answering this 
contention, the Court of Appeals said, at 26: 

“The street car company seems to think that it has 
dischared its full duty unless it stops its car so that 
passengers must alight in a “situation bristling with 
glaring and obvious possibilities of harm” to the 
passengers; that the defect must be a “glaringly or 
manifestly dangerous one, such as an open excava¬ 
tion.” We are unable to agree with this contention 
of the street car company. The rule is that if the defect 
in the street is such a dangerous one as likely to result 
in injury to a passenger in alighting and the pas¬ 
senger is injured while so alighting, as was plaintiff 
in the case at bar, the street car company is liable. 
The duty of the company is to stop its car at a point 
beyond or short of the defect in the street or to warn 
the passenger of its presence unless its presence is 
glaringly obvious . . . There is no rule found in the 
authorities requiring that the defect or danger must 
be glaring in order to render the carrier liable.” 

After stating the rule in sidewalk cases, that a pedes¬ 
trian is not required to walk along with his eyes glued 
upon the walk in front of him and is justified in assuming 
that the sidewalk is reasonably safe, the Court went on to 
say, at 30: 

“We think that, if anything, a passenger in alighting 
cases has more reason to rely upon the safety of the 
street at the landing place than pedestrians in the 
safety of sidewalks in sidewalk cases. Therefore, it 
was not the duty of plaintiff to observe the place 
where she was stepping with a great degree of care. 
She was justified in relying upon the implied 
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assurance of the street car company that the landing 
place was safe and, while, perhaps, she would not be 
excused from not looking at all, she was not required 
to make a close inspection of the place.’’ See also 
O’Shea v. Chicago , 66 N.E. 2d 482 (1946). 

Whether or not a landing place is dangerous depends 
upon the likelihood of its causing injury. It does not 
depend upon whether it was deliberately constructed in a 
certain manner or whether its condition occurred 
accidentally. Thus, whether or not the street at the loca¬ 
tion in question was deliberately constructed with an 
abnormal slope is not material here, nor does it relieve 
defendant of its duty to provide a reasonably safe place 
for passengers to alight. 

In most of the cases dealing with the question of a 
carrier furnishing an unsafe place for a passenger to 
alight, the injured passenger stepped into a hole or 
depression. At first blush, this fact might seem to dis¬ 
tinguish them from the case at bar. But a moment’s 
reflection will reveal that it was the depth of the depression 
and a subsequent loss of balance which caused the 
injuries complained of. Although there is no hole or 
depression, as such, in the instant case, there is still the 
same element of unexpected depth and sudden loss of 
balance. Whether or not the immediate area into which 
plaintiff stepped was the bottom of a hole or a continua¬ 
tion of an abnormally sloped gutter makes no difference 
in the final analysis. 

Defendant’s vehicles have stopped at the bus stop at 
34th St. and Alabama Avenue, S.E., many hundreds of 
times in the past. Defendant is thus chargeable with 
knowledge of the unsafe condition there prevailing. 

II. Failure of Defendant to Discharge Plaintiff at Its Customary 
Bus Stop Constitutes Negligence Per Se. 

There should be no reluctance on the part of this Court 
to enforce adherence to the carrier’s overall duty to 
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exercise the highest degree of care in providing a reason¬ 
ably safe place for discharge of passengers, even to the 
extent of expressly including within that obligation the 
implicit duty reasonably to pull up to the sidewalk curb 
to its customary stop, especially where there is no 
obstacle to prevent it from doing so. The defendant, in 
fulfilling this very duty day after day, had itself created 
in the minds of its passengers, including this plaintiff, a 
reliance that the landing place would be safe. 

It is important to note, in this respect, that the vehicle 
involved was not a trolley car or street railway car. It 
was a bus, and as such, furnished the driver with a 
greater freedom of movement, both forward and laterally, 
for such a purpose as selection of reasonably safe places 
for passengers to alight. 

This public utility enjoys a monopoly in the District of 
Columbia and the municipality permits it to erect official 
stop signs on public sidewalks. The purpose of this is 
not only to inform the public that it may board buses at 
those points, but also to inform it that it may expect, 
under reasonable circumstances, to be deposited at such 
places when alighting. The objective is not only to 
accommodate the carrier, but, more importantly, to safe¬ 
guard the passengers, and, as indicated, where there is 
nothing to prevent the carrier from properly using its 
official stop location, its duty to use it, or suffer the 
consequences of its failure to do so, is the more com¬ 
pelling. 

The sidewalk was an obvious and available safe dis¬ 
charge point. It was officially designated by the carrier 
itself and customarily used as such in carriage of this 
plaintiff, and others. Where there is an existing proven 
reasonably safe place to discharge, officially designated 
as such by the carrier, available, and customarily used, 
the carrier’s duty to discharge at that point is clear. 
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III. The Question of Negligence Should Have Been Submitted 

to a Jury. 

It has been held that the following conditions have 
presented issues for the jury as to whether the carrier 
selected a reasonably safe place for passengers to alight: 
a defective curb covered with leaves, Gills on v. Osborne, 
supra; a wavy, lumpy and uneven surface on an asphalt 
street, Moses v. Kansas City Public Service Co., 1S8 S.W. 
2d 538; a 6 inch depression at the edge of defendant’s track, 
Sweet v. Louisville Railway Co., 113 Ky. 15, 67 S.W. 4; 
a 6 inch depression of the same color as the surrounding 
pavement, Caley v. Kansas City, supra; a slant or 
depression in the surface of the roadway toward a sewer 
basin, Malzer v. Kroll Trayisportation Co., 108 N.J.L. 296, 
156 A. 639 (1931). 

It is plaintiff’s contention, therefore, that the facts 
surrounding her injury were such as are, under the present 
policy of the law, relegated to the jury for determination. 
Quoting from Grand Trunk Railway Co. v. Ives, 144 U.S. 
408 (1892), at 417 the Court said: 

“What may be deemed ordinary care in one case, 
may, under different surroundings and circumstances, 
be gross negligence. The policy of the law has 
relegated the determination of such questions to the 
jury, under proper instructions from the court. It 
is their province to note the special circumstances and 
surroundings of each particular case, and then say 
whether the conduct of the parties in that case was 
such as would be expected of reasonable, prudent 
men, under a similar state of affairs.” 

Again, in BeaJian v. St. Louis Public Service Co., 213 
S.W. 2d 253 (1948), the Court said, at 256: 

“However, negligence does not become a question of 
law unless the acts constituting it are of such a 
character that all reasonable persons wrould concur 
in so pronouncing them. Ordinarily, the question of 
negligence is to be left to the jury, and it is always so 


9 


where the evidence on material points is conflicting, 
or where, even though the facts may be undisputed, 
different minds may reasonably draw different con¬ 
clusions from them. ,, 

The Trial Court, in its memorandum opinion, states 
that “the depressions are open and obvious for all to see. 
They should be expected.” In making this observation, 
the Court has departed from the Offer of Proof which 
established that the condition of the street and gutter here 
was neither open nor obvious to the plaintiff. 

The Trial Court also cites a memorandum opinion by 
Judge Tamm in Kiefer v. Capital Transit Co. (C.A. 3418- 
50), in which an appeal is now T pending in this Court. 
That case is readily distinguishable from the instant case 
in that here, as shown, there is that “something” else 
“that creates the hazard.” For the same reason, Hoffman 
v. Philadelphia Transportation Co., 85 A. 2d 144, 369 Pa. 
212 (1952), and MacDonald v. Philadelphia Rural Transit 
Co., 147 P. Super 220, 24 A. 2d 37, and Nellhein v. Public 
Service Coordinated Transport, 1 A. 2d 418 (1938), are all 
distinguishable from the case at bar. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the order of the Court below dismissing plaintiff’s 
action should be reversed. 

Joseph F. Castiello, 

William T. Hannan, ; 

Ralph F. Beblow, 

637 Woodward Building 
Washington 5, D. C. 

Joseph B. Calandriello, 
Investment Building, 
Washington, D. C. 

Attorneys for Appellant 
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APPENDIX 

Filed Nov. 20,1953 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

C. A. No. 1343-51 


Mrs. Ethel Burns Marshall, 3808 “V” Street, S. E., 
Washington, D. C., Plaintiff, 


vs. 


Capital Transit Company, 36th and M Streets, N. 
Washington, D. C., Defendant 


W., 


Amended Complaint for Negligence 
(Damages, Personal Injuries) 

Leave of Court first having been duly obtained at pre¬ 
trial proceedings on November 16,1953 to file this amended 
complaint to show that the present name of Plaintiff, Ethel 
Burns Wiggins is, by reason of marriage, Ethel Burns 
Marshall, Plaintiff states: 

1. This Court has jurisdiction since the amount involved 
is in excess of Three Thousand ($3,000.00) Dollars. 

2. On April 1, 1950, while the Plaintiff was a passenger 
on a bus of the defendant, Capital Transit Company, the 
defendant, by its agent, servant or employee was operating 
its bus approaching the intersection of 34th Street and 
Alabama Avenue, S. E., in the District of Columbia, where 
it maintained a regular stop for passengers to alight and 
board; that said defendant did negligently fail to bring its 
bus to a stop at a place where the Plaintiff could alight in 
safety, causing her to fall to the street. 
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3. As a result of the negligence of the Defendant afore¬ 
said, the Plaintiff suffered severe and permanent injuries 
as follows: Injuries of the back and spine, fracture of the 
left ankle, shock, great pain of body and mind, and other 
injuries. Plaintiff was hospitalized for a period of 
approximately forty-two (42) days and was in traction 
from time to time; Plaintiff has lost considerable time 
from her gainful employment and will continue to lose 
such time; Plaintiff has been further caused to expend 
large sums of money, and in the future will be compelled 
to expend additional large sums of money for further 
medical care and treatment. 

Wherefore, the Plaintiff demands judgment of and 
8 against the Defendant, Capital Transit Company, 
in the sum of Fifty Thousand ($50,000.00) Dollars. 

Canfield, Schell, Hannan & 
Castiello, 

By: Joseph F. Castiello 
Joseph F. Castiello 
637 Woodward Building 
Washington, D. C. 

Jos. B. Calandriello 
Jos. B. Calandriello 
Continental Building 
Washington, D. C. 

Attorneys for Plaintiff. 

Demand for Jury Trial. 

The Plaintiff demands trial by jury on the issues herein 
contained. 

Joseph F. Castiello 
Joseph F. Castiello 

• *•••••••• 
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3 Filed April 17, 1951. 

Answer 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted to the plaintiff. 

Second Defense 

1. The defendant admits that the plaintiff was on a bus 
of this defendant on April 1, 1950, and fell while attempt¬ 
ing to alight therefrom at the intersection of 34th Street 
and Alabama Avenue, S. E. 

2. The defendant is without information and knowledge 
sufficient to form a belief as to the existence or extent of 
the injuries and damages allegedly sustained by the plain¬ 
tiff. 


3. The defendant denies that the plaintiff was caused to 
fall through any negligence or carelessness on its part or 
on the part of its employee. 

4. Defendant denies each and every other allegation not 
herein specifically answered. 

Third Defense 

The injuries and damages, if any, allegedly sustained by 
the plaintiff resulted from her sole or contributory negli¬ 
gence at the time and place aforesaid. 

Hogan & Hartson 


By Howard Bond 
Paul, R. Connally 
Attorneys for Defendant, 
810 Colorado Building, 
Washington, D. C. 
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5 Filed Nov. 16, 1953. 

Pretrial Proceedings 

Statement of Nature of Case: 

This is an action in which the Plaintiff seeks to recover 
damages from the Defendant for injuries sustained as a 
result of alleged negligence of the Defendant in the opera¬ 
tion of a bus, upon which the Plaintiff was a passenger. It 
is claimed that said bus in approaching the intersection of 
34th Street and Alabama Ave., S. E., came to a stop for 
the purpose of permitting passengers to alight; that in¬ 
stead of bringing said bus to a point where Plaintiff could 
safely alight therefrom to the curb, it came to a stop some 
distance from the curb, at a place which was not safe for 
the Plaintiff to alight, and in undertaking to step from the 
bus step, she was caused to fall, causing the injuries com¬ 
plained of, such injuries consist of the following: fracture 
of the left ankle, permanent injuries to her spine, injuries 
to her right arm and shoulder, nervousness which led to 
an ulcer. 

The special damages claimed by the Plaintiff approxi¬ 
mate $2,000. a statement of which will be furnished by the 
Plaintiff to the Defendant within ten days from the date 
hereof and loss of earnings approximately $1,000., a state¬ 
ment of which wall also be furnished by the Plaintiff to the 
Defendant within a period of ten days. 

The Plaintiff seeks leave, which is granted, to amend the 
complaint to show that her present name, by reason of 
marriage is Marshall (Ethel Burns Marshall). 

6 The Defendant denies any negligence in the oper¬ 
ation of its bus and specifically denies that it 

stopped its bus for the purpose of the Plaintiff alighting 
at an unsafe place. The Defendant claims that any in¬ 
juries suffered by the Plaintiff were the result of her own 
neligence or contributory negligence, in that she stumbled 
and fell without being caused to do so by the Defendant’s 
act or omission. 
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The Defendant wishes it to be stated that it contends 
that the complaint fails to state a cause of action. 

It is stipulated that hospital records and X-ray photo¬ 
graphs may be received in evidence as to formal proof, 
subject to objection as to materiality. 

It is further stipulated that two photographs of the 
scene of the accident shall be received in evidence without 
formal proof, subject to objection as to materiality, if 
initialed by Counsel for both parties. A like stipulation 
is made with respect to medical bills. 

********** 


It is further stipulated that each party will furnish to 
the other within ten days a list of the names and addresses 
of witnesses intended to be used at the trial. 

Leave is granted to Plaintiff to file an appropriate mo¬ 
tion to require Defendant to furnish to Plaintiff a copy of 
a written statement given by Plaintiff to Defendant re¬ 
specting the collision and injuries. 

Dated November 16, 1953. 

Jas. W. Morris 
Pretrial Justice . 


Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 


Joseph F. Castiello 
Plaintiff 

Geo. D. Horning, Jr. 

Defendant 

********* 

9 Filed Jan. 13,1954 




Plaintiff's Offer of Proof 

This is an action in which the female plaintiff seeks to 
recover damages from the defendant for injuries sustained 
on April 1, 1950, between 3:00 and 4:00 o’clock in the 
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afternoon of a clear day, as a result of the alleged negli¬ 
gence of the defendant in the operation of a bus upon 
which the plaintiff was a paid passenger. 

The plaintiff offers to prove that the bus, in approaching 
the intersection of 34th Street and Alabama Avenue, S. E., 
in the District of Columbia, in an easterly direction on 
Alabama Avenue, came to a complete stop for the purpose 
of permitting the plaintiff to alight; that the bus custo¬ 
marily pulled up to the curb so that passengers could 
safely alight therefrom to the curb. That on this occasion 
the bus came to a stop approximately 30 inches from the 
lower step of the front exit of the bus to the curb at a 
point where there is a slope of the roadway and gutter 
toward the curb. 

The plaintiff proceeded to the front door exit to alight. 
In her left hand she had a paper bag containing three 
small purchases and over her right forearm she carried 
her purse. She had hold of the bus hand rail with her 
right hand as she proceeded to the lowest step of the bus; 
that she placed both her feet on the lower step of the bus; 
that she stepped with her left foot toward the curb, re¬ 
leasing her hold on the hand rail, and her foot came down 
onto the aforesaid sloping gutter adjacent to the curb. 

As a result of the negligence of the defendant in stop¬ 
ping at an unsafe place the plaintiff was caused to fall. 
After her fall plaintiff noticed for the first time that the 
bus had not pulled to the curb in its usual fashion 
10 but had stopped at a place in the roadway so that 
the distance intervening between the outer edge of 
the lower bus step was approximately 30 inches from the 
curb line. There was no obstacle to prevent the bus from 
pulling to the curb in the usual manner. The plaintiff 
further offers to show that before the plaintiff stepped 
from the bus she looked and she saw no obstacle in the 
street. Actually what she thought to be the curb itself, 
as she prepared to alight, turned out to be the gutter. The 
curb and gutter were of identical color. The plaintiff was 
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unaware of this condition since, although she had taken 
buses to this location heretofore on many occasions, no bus 
had previously ever discharged her at any point but at the 
curb itself. The plaintiff further offers to prove that the 
defendant had driven its buses over this same route for 
years prior to this event. The bus driver said nothing to 
plaintiff as she got off the bus. 

The plaintiff further offers to prove that the gutter 
aforesaid is 18 inches wide and that the height of the curb 
is 6 inches. That the gutter slopes downward to the bot¬ 
tom of the curb 3% inches from a point 30 inches in the 
roadway and 2 3 / 4 inches from the beginning of the gutter 
to the curb. That the standard in the District of Columbia 
for the slope of an 18 inch gutter, such as there is in this 
case, is l 1 /* inches or one inch for each foot. This standc 
ard is variable. That the standard slope for the area pre¬ 
ceding the gutter, the black bituminous roadway, is no 
more than one-quarter of an inch for every 12 inches. The 
slope in this case for that area was one inch for every. 12 
inches. The gutter and curb are constructed of integral 
concrete. The bus on this occasion stopped at a point 19 
feet West of, that is before, the official bus stop sign on 
Alabama Avenue. 

As a result of plaintiff’s fall she suffered the following 
injuries: 

a. Chipped fracture of lateral malleolus of left ankle. 

b. Spur formation developed on lateral malleolus re¬ 
quiring surgery to remove. 

c. Nerve root pressure in spine resulting from arthritis 
as aggravated by the injury. 

d. Radiculitis-inflammation of spinal nerve-roots. 

e. Arthritic spurs aggravated by injury. 

11 The plaintiff further offers to prove that she in¬ 
curred special damages approximating $2200.00. 
That the injuries aforesaid were the proximate cause of 
the negligence aforesaid of the defendant. 
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A photograph, marked plaintiff’s Exhibit 1, is received 
by agreement to show the condition of the street, curb and 
gutter at the time of the accident. 

Joseph F. Castiello 
Joseph F. Castiello 
Joseph Calaxdriello 
Joseph Calandriello 
Ralph F. Berlow 
Ralph F. Berlow 
Attorneys for Plaintiff 
637 Woodward Bldg., 
Washington 5, D. C. 

********** 

13 Filed Jan. 13,1954 

Memorandum 

The above entitled action is before the Court on a motion 
by defendant to dismiss. The motion was made in cham¬ 
bers before trial, at w’hich time defendant contended that 
assuming the evidence most favorable to the plaintiff, there 
is no liability on the part of defendant. For the purpose of 
expediting the trial, the parties agreed that an offer of 
proof be submitted which could be considered by the Court 
as constituting plaintiff’s evidence in determination of the 
motion. The parties have agreed that said offer of proof 
and a photograph marked as plaintiff’s exhibit “1” be con¬ 
sidered plaintiff’s evidence in the case. A copy of each is 
filed herein. 

Plaintiff has alleged that defendant bus driver was negli¬ 
gent in stopping at an unsafe place and as a result, plain¬ 
tiff "was caused to fall. Plaintiff offered to prove that at 
4:00 o’clock in the afternoon of a clear day, the bus on 
which plaintiff was a passenger came to a complete stop 
for the purpose of permitting plaintiff to alight; that the 
bus customarily pulled up to the curb so that passengers 
could safely alight to the curb; that on this occasion the 
bus came to a stop approximately thirty inches from the 
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lower step of the front exit of the bus to the curb, 

14 at a point where there is a slope of the roadway and 
the gutter toward the curb; that plaintiff, holding a 

paper bag containing three small purchases in her left 
hand, and holding her purse and grasping the handrail with 
her right hand, stepped from the front door exit toward 
the curb and her foot came down onto the sloping gutter, 
causing her fall. 

Plaintiff further offered to prove: that there was no ob¬ 
stacle to prevent the bus from pulling to the curb in the 
usual manner; that the curb and the gutter were of the same 
color and that the plaintiff was unaware of this condition 
and that the driver told her nothing as she alighted; that 
the gutter aforesaid is eighteen inches wide and the height 
of the curb is six inches; that the street slopes toward the 
bottom of the curb at a rate of two and one-half inches from 
the beginning of the gutter to the curb, and altogether three 
and one-half inches from a point thirty inches in the road¬ 
way to the curb; that the standard in the District of Co¬ 
lumbia for the slope of an eighteen-inch gutter such as 
there is in this case, is one and one-half inches, or one inch 
for each foot, but that the standard is variable. 

On the basis of plaintiff’s offer, defendant has moved to 
dismiss on two grounds: (a) that no basis for liability is 
stated and (b) regardless of what defendant did, the con¬ 
dition was open and apparent to anyone. 

The question is whether stopping a bus thirty inches 
away from the curb, where there is no unusual hazard in 
the street but wdiere there is an incline toward the curb for 
a water gutter, establishes a basis for liability. 

There are no reported cases in this jurisdiction where 
this question has been raised. At least one other judge of 
this Court has, hovrever, granted a motion for directed ver¬ 
dict where this question arose. In Ida M. Kieffer v. 

15 Capital Transit Co., C. A. 3418-50), in which an ap¬ 
peal is now pending, Judge Tamm said: 

“The law of this jurisdiction, insofar as this Court 
knows the law, is that stopping away from the curb is 
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not per se—that means ‘in itself’—an action of negli¬ 
gence unless there is some condition of the street or 
the sidewalk, or something other than the mere steps, 
that creates the hazard. 

“That means that if a bus driver pulls up opposite an 
excavation in the street, where there is a hole, where 
the pavement has collapsed, where there is a sewer 
opening, or something of that kind, and attempts to 
discharge passengers where there is a hazard in the 
street, that may be negligence, but where the sole alle¬ 
gation of negligence is that the bus was six inches or 
twelve inches or eighteen inches from the curb, that in 
itself is not negligence, because a person alighting 
from a bus or getting on a bus is required by law to 
exercise reasonable diligence in protecting himself.” 

There are several reported cases in other jurisdictions in 
which the same question was substantially raised. In Hoff¬ 
man v. Philadelphia Transportation Co., 85 A. 2d 144, 369 
Pa. 212 (1952), the bus stopped six to eight feet from the 
curb and the passenger tripped as she stepped off because 
of a depression in the street. The Court held that stopping 
a bus some distance from a curb, instead of closely adja¬ 
cent to the curb, does not in itself constitute negligence. 
Quoting from MacDonald v. Philadelphia Rural Transit 
Co., 147 P. Super 220, 225; 24 A. 2d 37, 39, at 145 the Court 
said: 

“There is no duty on the operators of such common 
carriages to anticipate every uneven surface or defect 
in the highway proper or along the side thereof, and 
stop so as to avoid any remote possibility of an alight¬ 
ing passenger sustaining injury by slipping on an un¬ 
even surface or stepping in a depression not in itself 
an obviously dangerous place.” 

The obligation of a carrier in exercising the highest de¬ 
gree of care for which it is held accountable is to provide a 
reasonably safe place for its passengers to alight. (Great 
Falls & Old Dominion Railroad Co. v. Hill, 34 App. D.C. 304 
[1911]). The carrier is not an insurer and is not 
16 required to provide a perfect place to alight. 
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In Nellhein v. Public Service Coordinated Transport, 
1 A. 2d 418 (1938) in which the bus stopped on a steep 
grade at a distance of twelve to twenty inches from the 
curb; and in Greco v. Public Service Interstate Transpor¬ 
tation Co., 51 A. 2d 1 (1947) where the bus went beyond 
its designated point and stopped immediately adjacent to 
a driveway, it was held that the evidence was insufficient, to 
show that the motor bus companies had violated their duty 
to use a high degree of care for the safety of their passen¬ 
gers, and of providing a reasonably safe place for them to 
alight. 

In the exercise of its obligation, a carrier must provide 
a place for alighting at which there is no reason to antici¬ 
pate harm, either because there is no notice of the defect or 
because it is not one from which reasonable men would 
anticipate harm. It is unreasonable to say that harm should 
be anticipated from the depressions which are adjacent to 
almost every curb in the District of Columbia, even if, as 
plaintiff suggests, the depression in this instance was an 
inch more severe than the standard, and that the carrier 
had notice of this. A person getting off a bus is required 
by law to exercise reasonable diligence in protecting him¬ 
self. The depressions are open and obvious for all to see. 
They should be expected. If they formed a hazard, it is 
hardly possible for this question to have evaded the court 
for so long. 

The Court respects and follows the general disposition to 
submit controversial questions of fact to the jury. Yet it 
feels it cannot submit an issue of liability to a jury upon 
the agreed offer of proof herein when to do so -would quite 
clearly be imposing a duty on carriers not presently ex¬ 
isting. 

Defendant’s motion to dismiss is granted. Plaintiff’s ex¬ 
ception is noted. The appropriate order will be entered. 


January 13,1954 


Luther W. Youngdahl 
District Judge 


• # * 
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17 Filed Jan. 13,1954 

Order 

The above entitled action is before the Court on a motion 
to dismiss. The motion was made in chambers before 
trial, at which time issues of law were discussed as to 
whether there was any liability of defendant on plaintiff’s 
cause of action. After argument and consideration of the 
cases, the Court indicated that, based on what plaintiff indi¬ 
cated she was prepared to prove, there was no liability. 
Then, for purposes of expediting the motion, the parties 
agreed that an offer of proof be submitted which would 
be before the parties and the Court on determination of the 
motion. The parties have agreed to the offer of proof which 
is filed herein and also to the photograph which is filed 
herein as evidence. Upon the offer of proof, defendant 
has moved to dismiss on grounds that no basis for liability 
had been stated and that whatever condition existed was 
open and apparent to anyone. It has been agreed that 
plaintiff has waived a jury solely for the purposes of the 
motion and will be entitled to a jury in the event of recon¬ 
sideration of this case after review. Upon consideration 
of the motion to dismiss it is by the Court this 13th day of 
January, 1954, 

Ordered that the above entitled action be and hereby is 


dismissed. 

By The Court: 


Luther W. Youxgdahl 


Judge 

# • • 

* * * * • 4 
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Filed Feb. 3, 1954 


Notice of Appeal 


Notice is hereby given this 3rd day of February, 1954 
that Mrs. Ethel Burns (Wiggins) Marshall hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the judgment of this Court, entered 
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on the 13th day of January, 1954 in favor of the defendant, 
Capital Transit Company. 

Joseph F. Castiello 
Joseph F. Castiello 
Joseph Calandriello 
Joseph Calandriello 
Ralph F. Beklow 
Ralph F. Berlow 
Attorneys for Plaintiff 
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Washington 5, D. C. 
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QUESTION PRESENTED 

The question is whether stopping a bus thirty inches 
away from the curb, where there is no unusual hazard in 
the street but where there is an incline toward the curb 
for drainage purposes, establishes a basis for liability to 
an alighting passenger. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,110 


ETHEL BURNS (WIGGINS) MARSHALL, Appellant, 

v. 

CAPITAL TRANSIT COMPANY, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


Counter-Statement of the Case 
A. The facts and proceedings below 

Appellant (hereafter referred to as plaintiff), Ethel 
Burns (Wiggins) Marshall, filed an amended complaint 
against appellee (hereafter referred to as defendant), 
claiming that it “did negligently fail to bring its bus to 
a stop at a place where the Plaintiff could alight in safety” 
(J.A. 1). At pretrial it was stated that (J.A. 4): 

“ * * * instead of bringing said bus to a point where 
Plaintiff could safely alight therefrom to the curb, it 
came to a stop some distance from the curb, at a place 
which was not safe for Plaintiff to alight, and in 
undertaking to step from the bus step, she was caused 
to fall * * # ” 

Defendant denied that the complaint stated a cause of action 
upon which relief could be granted, denied negligence and 
relied upon plaintiff’s negligence (J.A. 3, 4-5). 
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Asserting that the defendant was negligent “in stopping 
at an unsafe place”, plaintiff offered to prove at the trial 
(J.A. 5-6): that in midafternoon of a clear day, the bus 
on which plaintiff was a passenger came to a complete stop 
to permit her to alight; that it customarily pulled up to the 
curb but that on this occasion the bus stopped approxi¬ 
mately 30 inches from the exit step to the curb at a point 
where the black-bituminous roadway and the concrete 
gutter sloped toward the curb; that the front of the bus 
was 19 feet west of (prior to reaching) the bus stop 
sign; that plaintiff released her hold of the bus hand 
hold in stepping toward the curb and her foot came down 
onto the sloping gutter which resulted in her fall. 

Plaintiff further offered to prove: that defendant’s 
buses had been over this route for vears and that the bus 
driver said nothing as she got off the bus; that not until 
after her fall did she notice that the bus had not pulled 
to the curb although before she stepped she looked and saw 
no obstacle in the street; that there was in fact no obstacle 
in the street to prevent the bus’ pulling to the curb; that 
what plaintiff had thought was the curb itself was in fact 
the gutter, the two being of the same color; that plaintiff 
was unaware of this condition because on the frequent 
occasions when she had alighted at this location she invari¬ 
ably had been discharged at the curb itself. Finally, the 
proffer included: that the curb was 6 inches high; that the 
slope of the street toward the base of the curb was 2*4 
inches from the edge of the 18 inch gutter and 3M> inches 
from a point 30 inches from curb; that the standard, but 
variable, slope in the District of Columbia was one inch 
per foot. 

Plaintiff’s proffer also included as her Exhibit :#1, a 
photograph of the location, the original of which appears 
as a Supplemental Part of the Record on Appeal (in lieu 
of the photostat at R. 12). 

Defendant’s motion to dismiss upon the grounds that 
the proffer stated no case of liability and that the existing 
conditions were open and apparent to anyone was granted 
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by Judge Youngdahl (J.A. 12). A memorandum opinion 
was filed to the effect that harm is not reasonably to be 
anticipated from the depression adjacent to almost all 
District of Columbia curbs which are to be expected and 
are open and obvious for all to see (J.A. 8-11). 

B. Question presented 

The question on this appeal is whether stopping a bus 
thirty inches away from the curb, where there is no unusual 
hazard in the street but where there is an incline toward 
the curb for drainage purposes, establishes a basis for 
liability. 

Summary of Argument 

The duty of a local common carrier, which does not own 
the streets and highways, is to use reasonable care to stop 
its vehicles at a place w’hich is reasonably safe for its pas¬ 
sengers to alight. The photograph plus the rest of plaintiff’s 
proffer demonstrate that in the instant case all reasonable 
persons would have to conclude that this obligation was 
fulfilled. 

Plaintiff’s contention in her complaint and at pretrial 
was that stopping the bus away from the curb w^as the 
negligence claimed. In the brief filed herein on her behalf 
it is for the first time urged that a stop at a place not its 
“customary bus stop” constitutes actionable negligence. 
However, the stop made with the bus front 19 feet prior 
to the orange disc “bus stop” sign was substantially at 
the designated stop. Moreover, the photograph demon¬ 
strates conclusively that the sloping street conditions are 
identical at the place of actual stop as they are directly 
opposite the sign; hence the new issue is immaterial. 

The rule that merely stopping a short distance out from 
the curb is not negligence has received universal application 
by the courts of the District of Columbia, and is amply 
supported by the courts of last resort in other jurisdictions. 
Even the intermediate court cases cited by plaintiff recog¬ 
nize the general rule but find that unusual conditions as 


to visibility or hidden dangers not reasonably apparent to 
the alighting passengers took those particular cases outside 
the general rule of nonliability. Plaintiff has pointed to 
no case where uniform slope of a street and gutter have 
been held to be an unusual hazard upon which liability 
could be predicated. Since modern construction universally 
employs a slope and gutter system for drainage purposes 
and since that is the wide-spread engineering practice in 
the District of Columbia, the conditions in this daylight 
accident case present no unusual or concealed hazard upon 
which liability could be based. Accordingly, the dismissal 
of plaintiff’s complaint by the trial court was the legally 
correct and proper disposition unless and until, by statute, 
local carriers are made insurers against all forms of rea¬ 
sonably unforeseeable mishaps. 

Argument 

The facts presented by the proffer of proof are that in 
broad daylight plaintiff failed to observe that the bus was 
standing 30 inches away from, rather than immediately 
adjacent to, a 6 inch curb and that the street and gutter 
sloped uniformly toward the base of the curb. Such a 
state of facts does not establish a basis for liabilitv to an 
alighting bus passenger. 

The stopping places for transit vehicles on the streets 
and highways of the District of Columbia are municipally 
selected and owned. District of Columbia v. Manning, 57 
App. D.C. 156, 18 F. 2d 806 (1927) (directed verdict held 
should have been granted where plaintiff after alighting 
from a streetcar fell over a mushroom type safety zone 
marker such as used throughout the City of Washington); 
Webster v. Capital Transit Co., 91 U.S. App. D.C. 303, 200 
F. 2d 134 (1952) (directed verdict held affirmed where 
prospective passenger on loading platform was shoved 
against streetcar). Hence, the particular location of the 
orange disc bus stop sign relative to the place of actual stop 
is immaterial. Actually, of course, it is indisputable from 
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the photograph (plaintiff’s Exhibit 1) that the conditions 
19 feet from the disc sign in the present case were identical 
with the street and gutter conditions at the sign. More¬ 
over, the normal place of exit from the rear door of a bus 
which had stopped with its front at the orange disc sign 
would be substantially the spot where the front exit was 
located in the instant case. Accordingly, plaintiff’s argu¬ 
ment directed toward a stop at a point not “its customary 
bus stop” (J.A. 2) is without any point in the case at bar. 
Moreover, authorities are plentiful to the effect that stop¬ 
ping at a place other than a regularly designated sign is 
not negligence in the absence of an unreasonable defect 
at the place of actual stop. Wullbrandt v. Seattle, 196 
Wash. 645, 84 P. 2d 123 (1938) (plaintiff tripped over 
safety zone marker); Williams v. East Bay Lines , 16 Calif. 
App. 2d 169, 60 P. 2d 320 (1936) (not proximate cause); 
Villa v. United Elec. Rys ., 51 R.I. 384, 155 Atl. 366 (1931) 
(position of streetcar easily to be seen in daylight). 

Irrespective of a “designated stop”, the pertinent in¬ 
quiry would always remain: did the plaintiff’s proffer 
show a stop at an unreasonably unsafe place? Plaintiff’s 
position in her complaint and at pretrial was that stopping 
out from the curb was actionable negligence (J.A. 1, 4). 
This was amplified at trial by an offer to prove that the 
street sloped toward the gutter into which plaintiff stepped. 
Of course, having looked in broad daylight as she offered 
to prove, the conclusion is “inevitable” that plaintiff must 
have seen the position of stop if she actually looked. 
Landfair v. Capital Transit Co., 83 U.S. App. T).C. 60, 61, 
165 F. 2d 255, 256 (1948) (plaintiff’s testimony that she 
looked and saw no streetcar held rejected as a matter of 
law). Certainly, the bus driver could reasonably assume 
that an alighting passenger in broad daylight could and 
would see a six inch curb only thirty inches distant. He 
would have no reason to suppose that the uniform street 
and gutter slope, similar to that prevailing throughout the 
city, would constitute an unsafe defect which would render 
her exit unreasonably hazardous. 
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Plaintiff cites none and defendant is aware of no decision 
in the District of Columbia which holds a stopping out 
from the curb to constitute actionable negligence. On the 
contrary, at least four of the judges of the United States 
District Court for the District of Columbia have ruled that 
as a matter of law such a stop does not constitute negligence 
and one of these decisions has been recently affirmed on 
appeal. Thus, Judge Tamm said, in directing a verdict in 
Kieffer v. Capital Transit Co., (affirmed, by this Court 
in No. 11769, Apr. 22, 1954) District Court Civil Action 
No. 3418-50 (1953): 

“ * * * where the sole allegation of negligence is that 
the bus was six inches or twelve inches or eighteen 
inches from the curb, that in itself is not negligence, 
because a person alighting from a bus is required by 
law to exercise reasonable diligence in protecting 
himself.” 

Similarly, Judge Schweinhaut, as pretrial judge, dis¬ 
missed the complaint in Mary D. Swank v. Capital Transit 
Co., Civil Action No. 655-52 (April 21, 1954), where the 
plaintiff’s pretrial claim was a stopping six feet south of 
the bus stop sign and two or three feet out from the six 
inch curb where the street “was graded for drainage from 
the middle of the road to the gutter on a steep grade.” 

Likewise, Judge Keech in Ruth C. Watkins v. Capital 
Transit Co., Civil Action No. 951-50 (1952) specifically ruled 
that he would not let the case go to the jury upon an 
allegation of a mere stopping out from the curb—whereupon 
plaintiff amended to add a “rolling and quivering” of the 
bus, only to lose at the hands of the jury. 

Cases from other jurisdictions provide ample support 
for the rule applied by the foregoing District of Columbia 
rulings on the point in question. Thus, in Meelhein v. 
Public Serv. Co-ordinated Transport Co., 121 N.J.L. 163, 
1 A. 2d 418 (1938) where a pregnant plaintiff fell in alight¬ 
ing, the highest appellate court in New Jersey said, affirm¬ 
ing a non-suit, at 163, 418: 
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n * 


taking as true the stopping of a common 
carrier’s motor bus on a steep grade, and from twelve 
to twenty inches from the curbing, without more, and 
giving thereto the benefit of all legitimate inferences 


deductible therefrom 


# # # 


we must determine whether 


or not same violated the defendant’s duty of using a 
high degree of care for the safety of the plaintiffs, 
and of providing a reasonably safe place for them to 
alight, and we conclude that such proof, standing alone, 
is insufficient to impose upon the defendant the burden 
of going forward and therefore the ruling of the trial 
court is affirmed.” 


The New Jersey case relied upon by the plaintiff (Appel¬ 
lant’s Brief, p. 8), Malzer v. Koll, 108 N.J.L. 296, 156 Atl. 
639 (1931) is readily distinguishable because that was a 
stop directly over a sewer basin. In fact, the Koll case 
was distinguished on that very point in Bistany v. Bennett, 
126 N.J.L. 107, 17 A. 2d 778 (N.J. Sup. Ct. 1941) in which 
the Court, in affirming a non-suit, in language equally 
applicable to the case at bar said, at 108, 778: 

“Several photographs of the road at the scene of the 
accident were introduced in evidence. They clearly 
show the condition of the road and shoulder. It ap¬ 
pears to be in good condition and no holes are shown. 
The road is well graded and with only a slight down 
grade toward the edge of the road.” 

Similarly, in Hoffman v. Philadelphia Trans. Co., 369 
Pa. 212, 85 A. 2d 144 (1952) where a plaintiff stepped 
into a two to three inch hole in the asphalt in alighting 
from a bus six to eight feet from the curb, the court 
said, at 215, 146: 

“It remains only to add that, even if the bus did 
stop some distance out from the curb instead of 
closely adjacent to it, that would not prove negligence 

* * # 99 

In Cleveland v. Danville Traction <& Pwr. Co., 179 Va. 
256, 18 S.E. 2d 913 (1942), the practicalities of transporta- 
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tion in cities was expressly recognized where the stop 
was made 12 to 15 feet beyond the designated regular bus 
stop and opposite a sloping driveway (the upward slope, 
4 inches in 3 feet, there being the converse of the downward 
grade involved herein). In affirming judgment non obstante 
veredicto for the defendant, it was there pointed out that 
such carriers do not locate or control the places of stop 
and to so require would not be compatible with the conduct 
of its transit business in a convenient and satisfactory 
manner. A driveway slope was also held insufficient to 
create liability in Greco v. Public Service Interstate Trans¬ 
port Co., 135 N.J.L. 280, 281, 51 A. 2d 1 (1947) where it 
appeared that: 

“ * * * the driveway was one of usual and ordinary 
construction and that its surface was clear and smooth 
and free of defect.” 

No case cited by plaintiff weakens the authority of the 
foregoing decisions. In fact, all those relied upon in her 
brief are readily reconcilable with the general rule. Thus, 
Coley v. Kansas City, 226 Mo. App. 934, 48 S.W. 2d 25 
(Kans. City App. 1931) (cited Appellants Brief, p. 4, as 
“strikingly similar to the case at bar”) there was a hole 
three by five feet in area and four to six inches deep, and 
the Kansas intermediate court was careful to distinguish, 
at 937, 27, the far more comparable case of Lynch v. St. 
Louis Transit Co., 102 Mo. App. 630, 77 S.W. 100 (St. L. 
App. 1903) where a streetcar stopped 15 feet past its 
regular stop and opposite a sloping embankment of which 
the court had said, at 642, 103: 

“ * * * the risk was of a trifling character, and no 
greater than is constantly encountered with impunity 
by multitudes of men every day.” 

O’Shea v. Chicago, 328 Ill. App. 457, 66 N.E. 2d 482 (1946) 
(Appellant’s Brief, p. 6) was a nighttime accident where 
there was no street light at the unusual place of stop. 
Gillson v. Osborne, 220 Minn. 122, 19 N.W. 2d 1 (1945) 
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(Appellant’s Brief, p. 8) (decided when Judge Youngdahl 
was on that bench) involved a defective curb concealed 
by leaves. Moses v. Kansas City Pitblic Serv. Co., 239 Mo. 
App. 361, 188 S.W. 2d 538 (Kans. City App. 1945) (Appel¬ 
lant’s Brief, p. 8) involved a “rough, wavy, bumpy and 
uneven raised place” with a four to six inch depression. 
Sweet v. Louisville Ry., 113 Ky. 15, 67 S.W. 4 (1902) 
(Appellant’s Brief, p. 8) was a night accident and a six inch 
depression not easily seen, and Beahan v. St. Louis Public 
Serv. Co., 213 SW. 2d 253 (St. L. App. 1948) (Appellant’s 
Brief, p. 8), involved what is described as a “break” in 
the sidewalk. 

Conclusion 

Neither on principle nor authority is there anything 
advanced in appellant’s brief to alter Judge Youngdahl’s 
conclusions that in the instant case “there is no unusual 
hazard” (J.A. 9), “no reason to anticipate harm” and that 
the conditions existing are “open and obvious for all to 
see. They should be expected” (J.A. 11). Finally, the 
irrebuttable proof, dispositive of this appeal, is Plaintiff’s 
Exhibit 1, the photograph of the scene which shows that 
the place of stop is no different than literally thousands 
of others throughout the City of Washington. Apprecia¬ 
tion of the importance of rapid transit in a modern city 
demonstrates the impracticability of plaintiff’s contention 
that all buses must stop at precisely the same spot on every 
trip and that the drivers must warn all alighting passengers 
of a perfectly apparent fact when there is an immaterial 
variation from the spot designated by the municipal authori¬ 
ties for erection of a “bus stop” disc sign. 

Respectfully submitted, 

Frank F. Roberson, 

John P. Arness, 

Attorneys for Appellee, 

810 Colorado Building, 
Washington 5, D. C. 


Hogan & Hartson, 
Of Counsel. 




